
Changing Times in the Military

Ending Gay Ban
Poses Risks

Health and Discipline
Would Be Jeopardized

By WILLIAM J. GREGOR

In providing for the security of the na
tion, military policy must be guided by
military necessity: there is no right lo

cither enlistment or appointment in the
armed forces on the basis of ability. The
lorces thus r3ised are designed to meet the
military needs, not the ambitions of in
dividuals. In peace, as in war. manpower
policies should promote military ef-
ilciency, not personal fulfillmeni.

The Constitution grants Congress the
sole power to raise and regulate land and
nuval forces, and it exercises that power
without limitation. Congress has denned
broad standards for military enlistments
and appointments: age. mental ability,
physical condition, and moral character.
But more than mere capacity to perform a
job always has been demanded from ap
plication of these standards. Rather, the
goal is to select persons who have no ex
traordinary medical or psychological
needs; persons who can readily adapt to
:he loss of their individuality a^ liberty;
and personswhose personalbehaviorpose
no risk to (hemseJves, their comrades, or
to military order.

Consequently, it is no surprise that most
individuals turned away from recruiting
olTices are rejected on grounds other than
ability, and that at least one-third of
•America's youth are ineligible for military
servicc. according to the U.S. Army Re
cruiting Command. The question is not
•Ahelher gays and lesbians can perform the
lobs assigned to them, but whether. a.s a
population, homosexuals display charac-
tcristic.s that raise significant health con-
ccrns and insurmountable problems for
military discipline and order.

Under current medical standards the
military may not induct anyone with a
known "psychosexual condition." which
ts defined as including homosexuality.
While that condition affects the personal
and social behavior of individuals in dif
ferent ways, what is known is that, for
many youths, it poses tremendous dif-
Hculties. Thus, the Department of Health
and Human Services" 1989 Report of the
Sctrcisry's Ta-sk Force on Youth Suicide
noted that homosexual youths are six
times more prone to commit suicide than
hcerosexuals. Although they make up less
than 4 percent of the population, homo
sexuals commit 30 percent of all youth
suicides. Addilionatly. 10 to 20 suicide
aitcmpts occur for each suicide reported.
Consequently, homosexuality is identified
as a signincaiu risk factor associated with
suicide.

Since the military assumes responsi
bility for the well-being of all service
members, this fact alone would suggest
that proper entrance medical screenmg
would requirea recruit to reveal his homo
sexuality and to submit to a thorough
psychological evaluation. This is precisely
what the report on youth .suicide recom-
mertded. Noting (hat troubled youths did
not normally give warning or seek help,
the report urged everyone involved with
youths to identify young people at hich
risk. The military cnmfnutul "aouM f;iil m
its duty to preserve the wcll-hcing ol ihc
force if it chose to ignore thi.s significant
health risk.

Ilie report on youth suicidc dealt with
another major problem faced by homo
sexual youths: sexually transmitted dis
eases. According to the repon, more than
half of all adult male homosexuals will
contract hepatitis B. More than two-thirds
of all AIDS victims are male homo
sexuals. Additionally, 30 percent of gays
and lesbians have problems with al
coholism and an equally high risk of drug
abuse. Consequently, the enlistmg homo
sexuals c?r. b« expectcd lo place a dis
proportionately high demuod dp military
mcdirat and mcnial-hygicne laciliiics

More imponant. in the militar>'. health
concerns are not merely personal prob
lems. The threat of sexually transmitted
diseases, tspecially HIV and hepatitis 8.
presents a .serious public-health problem.
Given this realistic threat, the armed
forces must either identify homosexual
male.sand limit their ..ervice or adopt what
civilians call universalprecautions.

Universal precautions seek to protect a
civilian's right of privacy by treating all
blood as tainted. Americans have seen
National Collegiate Athletic Association
basketball teams coping with these rules,
for example—referees stop the game to
clean up drops of blood and order players
to the sidelines lo change their shirts. But
what would be the effect in the military of
using universal precautions? If the referee
Slopped the fight every tiriK a cadet in the
West Point boxing ring staned to bleed.
wcuiliJ Ihc cadet-i Icam fear or courage?

Attcr rccruiis learn the habit of uni
versal precautions, what would be the ef
fect on the hattlcfield? When a soldier is
so injured that swilt and instinctive action
is needed to save his life, would his com
rades hesitate? Given the possible dire
consequences, military commanders
wouldprefer to identifythosesoldiers who
pose a risk to the force, ratherthanprotect
someone's privacy and adopt universal
precautions.

Both the personal and public health
threats associated with homosexuality,
then, argue for identifying gay andlesbian
recruits. Yet President Bill Clinton's pro
posal. now in fonre. pn)hibits this. This
policy abrogates the military command's
duty to protect the well-being of the sol
diers and places the risk of military service
upon the individual soldier artd his com
rades. all in the name of privacy.

But the truth is that there is no privacy
in the military People who join the armed
forces cede much of their individuality and
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Fears, Not Facts,
Fuel Opposition
Gay, Lesbian Soldiers
Have Served With Valor

BY PATRICIA SCHROEOEA

What was good enough for George
Washington is good enough for
me. In 1777. as commander of

the ragtag Continental Army. Washington
ordered Friedrich Wilhelm von Steuben,
the "drill master of the Revolution." to
turn the beleaguered Colonials at Valley
Forge into a disciplined fighting force.
Military historian T. Harry Williams
wrote that "thanks to [von Steubenj, the
American army took (he field in 1778
prepared to flght." Von Steuben differed
from his commanding officer in two re
spects: He was Prussian-bom. and he was
gay.

Fa.st-forward two centuries. On Jan. 29.
1993. President Bill Clinton instructed
Secretary of Defense Les.Aspin lo draft an
executive order by July 15 ending dis
crimination in the military based on sexual
orientation. In addition, he terminated the
questioning of recruits as to their sexual
orientation and onJered that gay personnel
not be discharged in the six months be
tween now and July. but. instead, trans
ferred to standby reserve.

Whatever the merits of Clinton's six-

month compromise for lifting the ban or of
current congressional maneuvering to re
store it. the fact remains that the bun must
go. Where would we be if such a ban had
existed at Valley Forge? Von Steuhen and
thousands of gay men and lesbians since
him have served with distinction and valor

in our nalion's iniliiary.
Even Gen. Uwighl Eisenhower, with

some discomfort, had to recognize the in
disputability of this fact in 1946. when he
callcd his iru.sied personal aide. Pvt.
Johnnie Phelps, into his office. As Phelps
later recalled. Eisenhower ordered. "It's
been reported to me that there are lesbians
in the WAC (Women's Army Corpsj bat
talion. 1 want you to find them artd give
me a list. We've got to get rid of them,"

Phelps responded. "Sir. if the General
pleases, I'll be happy to check into this
and make you a list. But you've got to
know, when you get the list back, my
name's going to be first." Eisenhower
recalled that the WAC battalion had re

ceived mcritoriou.s commendations on a
regular, six-month basis. He conceded.
"Forget that order. Forget about it."

Eisenhower undoubtedly knew that
thousands of gay soldiers and sailors were
on the front lines in every theater of World
War II. fighting and dying for their
country. Stateside, however, military

SEE SCHKOEDfR, PAGE 33
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Military Needs Argue AgainstEnd ofBan
tlefield requirements. Even then, (he
govemtnem carefully considered the cost
of including those groups and evaluated
(he impact on medical facilities artd future
claims for veteran care and disability.
Now, however, the United Slates is re
ducing the armed forces and paring the
military budget, so there is no need to seek
new sources of manpower.

Civil society may choose to ignore
homosexual behavior; the armed forces

cannot. A soldier's personal conduct is
often a threat to the !5ucce.ss of the mission"
or the survival of his comrades. Absent
pressing manpower needs, the difficulties
of including homosexuals far outweigh
any imagined benefit. The current policy
is necessary and proper.

Retired U. Col. William J. Gregor. an
instructor at Moit Community College in
Flint. Mich., has served as a field com
mander. instructor at West Point, staff to
the Joint Chiefs of Staff, and professor
of military science at the University oj
Michigan.
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penoflal liberty tnd place themselves in
the care of the commuxJ. Everyone who
enters ii asked private questions about
personal and medical history. We ask re
cruits whether they have ever used illegal
drugs: whether they have been treated for
syphilis or goftotrhea; whether they have
ever been pregnant or are unmarried with a
dependent child. The answers to these
questions often are grounds for exclusion.

Imposition of a civilian notion of pri-
vacy also has implications for military
discipline, which depends largely upon the
willingness of soldiers to comply with
their orders. Harsh, swift punishments are
no substitute for an environment in which

the soldier accepts his orders easily. You
could order men and women to shower
together, but many would balk. Even if no
incident occurred, both men and women
would find it uncomfortable, and they
would soon avoid the unit shower. Not is
it likely that such an order could be
enforced by administrative or Judicial
punishment.

Troubled Water

Consider a common military require
ment: an unannounced urinalysis. Rou
tinely the company commander picks a
trust^ non-commissioned officer to watch
each soldier as they give their specimen.
What would be effect of selecting a homo
sexual to supervise? Does anyone really
believe an entire infantry company would
gladly expose themselves? Would the
military really be expected to compel
compliance under pain of court manial?
Yet if you do not compel compliance, you
inadvertently establish a rule that soldiers
may object to orders based upon private
feelings. If you compel obedience and

humiliate the soldiers the commander will
ceruinly not gain the respectof his com
mand. If you avoid creating the situation
by deliberately not aligning the duty (o
the homosexual non-commissioned of
ficer, you have established the rule that
homose:tuals must betreated differently.

Whatever the choice, the command
compromises the uniformity required in
military discipline. When great punish
ments ate needed to gain compliance with
simple orden, soldiers will notdevelop an
easy habit of obedience. Discipline and
morale fail.

Avoidingdisorder is an essential aspect
of militarydiscipline. The armed forces is
an armed camp, filled with adolescent
men and women selecied and trained to
use deadly force. Maintaining order in
.^uch a potentially explosive environment
requires constant command attention and
the active participation of individual sol
diers. Military commanders must take
steps to prevent incidents, not simply
punish infractions when theyoccur.

Modem armed forces succeed through
the action of well-trained, di.sciplined,
cohe.sive groups—not by the genius of
individuals. That is why liberal society
finds military organizations so hostile.
The public and the president are mis
guided, however, if they believe soldiers
can mainlain privacy and personal auton
omy. A citizen who wants to enjoy pri
vacyought to avoid militaryservice.

No New Manpower Needs

Finally, there is no operational reason to
open the military to new groups. Histori
cally. the United Sl:iics has expanded re
cruitment to population group.s that pre
viously were excluded only when faced
with pressing manpower needs and bat

It's Time for Jay Stephens to Go
LOCAL ANOIE FROM PAGE 36

President Clinton has said that he wants

his Cabinet to look like America. He
.should follow the same stricture in picking
the U.S. attorney for Washington. The
District has never had an African-Ameri
can U.S. anomey. Even President Jimmy
Carter failed to break this shameful tradi
tion. And it would not be tokenism to
choose an African-American: it would just
be the right thing to do.

It is also important to .state the kind of
person who should nM be picked. Some
one who has never had any involvement
with this city or its people is not the proper
selection, even if that person is African-
American and has his or her mail delivered

to a O.C. address. Nor should this selec

tion be used as a consolation prize for
someone ^.tho wanted someihing else; that
would denigrate the post and the citizens
of Washington.

This appointment should be a stellar
one. The recruitment ol a highly talented
individual with an established reputation
in the public or private realm is essential.
The selection of someone who has risen to

the highest levels in the estimation of his
or her legal peers would lend real credi
bility to the claim that this president and
this administration view the District in a
new way.

Bill Clinton should be evaluated on
what he does, not what he says. For far too
long, the District has not been included as
pan of America. By nominating the Dis
trict's U.S. attorney flr^t and by announc
ing the criteria used in choosing that per
son, President Clinton will let the rest of
the nation know the importance that he
gives to the place where he now live^.

Symbolism does have its role. There
could be no more powerful living symbol
of the new attitude at the White House
than a qualifled individual who is repre
sentative of the community being selected
as the new U.S. attorney for the District of
Columbia.

Mark Plotkin ix the political editor of
WAMU(HH.5 FM). an affiHuteof National
Public Radio, He wti.t an riccicd member
of the D,C, Democratic Smif Committee
from 1984 to 1989. "The Local Angle"
appears monthly in Legal Times.
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BY SAUCE FEINPresideni Bill Clinton's provisional

policy regarding homo!>exuals in
ihe military seems either empty or

constitutionally dubious. The same can be
laid of his plan to make the policy per*
inanent after July IS. indeed, if he prohib
its military discharges for homosexual
sodomy, the president would seem vulner>
able to impeachment—for failing to exe
cute Chelaws faithfully.

On Jan. 30. President Clinton declared
his intent to issue an executive order on
July IS that would prohibit "exclusion
from military service solely on the basis of
sexual orieniation." He added, however,
that the order "would establish rigorous
standards regarding sexual conduct to be
applied to all military personnel." Until
July IS. at Clinton's direction, the De
fense Department has ceased asking re*
cruits about their sexual onentalion. The
f^ntagon has also placed in abeyance for
mal dismissals of homosexuals from the
armed forces.

On its face, President Clinton's policy
provides only scant protection to homo
sexuals. It prevents discharges or other
sanctions only against homosexuals who
abstain from homosexual conduct during
their military service. The president's Jan.
30 statement seems to conflmi (hat con
clusion: It repeatedly stresses Ihe differ
ence between sexual conduct and sexual

onentalion and underscores Ihe president's
agreement with the Joint Chiefs of Staff
that homosexuals should be dismissed
from service if they violate "the [military!
code of conduct."

Article 125 of the Uniform Code of
Military Justice prohibits homosexual or
heterosexual sodomy on pain of dismissal
from service. The prohibition was enacted
by Congress pursuant to its constitutional
authority "to make rules for the govern
ment of the land and naval forces." and
the military has enforced the ban against
homosexuals and heterosexuals.

The constitutionality of the prohibition
seems unarguable. In Bowen v. Hardwick
(1986), the Supreme Court held that
homosexual sodomy could be criminalized

Letters

Classic Theory
and Free Trade
To the editor

In the article—drifting into polemic—
on foreign investment by Jonathan A.
Knee in your Jan. 18, 1993, issue ["Map
ping Out a New Policy on Foreign Invest
ment in the United States." Page 22|, Mr.
Knee asserted that a basic tenet of inter
national trade theory is that every country
gains in a world of perfectly free trade,
but that one country gains if it is the only
one with protectionist policies. Were that
true, we would face thai type of logical
conundmm known as the "prisoner's di
lemma." Unless I am grossly in error, it is
(tot true. Classic international trade theory
is derived from the ideas of the I8(h-
century English economist David Ricardo,
who said that a country will benefit if it
unilaterdlly adopts free trade, even if no
other country should do so.

G. Gregory Letternixn
Stinson. Mag& Fizzell

Kansas City, Mo.

C. Gregory Letlerman heads the inter-
national legal practice at Stinson, Mag A
Fizzell and is the author of Letterman's
Law of Private International Business.
published byClark Boardman Callaghan.

President Clinton*s
policy provides only
scant protection to
homosexuals in the

military.

ncketeering, or antitrust laws.To be sure,
a president enjoys wide prosecutorial
discretion in determing how vigorously to
enforce particular laws. But that discretion
does not include wholesale abandonment
of enforcement efforts; otherwise, the
presideni could de facto nullify laws
passed by Congress, even those enacted
over a veto.

President Clinton, however, might
constitutionally limit the force of Anicle
125 by routinely granting pardons to all
offenders. Alternatively, he might dim- !
inate discharge as an Article 125 satKtion !
pursuant toArticle 56ofthe military code, |
which au(horizes the presidem to set (he ^
maximum punishment for violations of the ;
code. Whether the president opts for these j
latter approaches to protect homosexuals I
in the military may turn on (he political i
backlashhe believes theymightprovoke.

Amidst the fury surrounding homo
sexuals in the military, care should be r
taken to avoidestablishing any dangerous
legal principle that is politically fetch
ing—for the moment. As Justice Robert i
Jackson warned in his dissent in Kore- !
matsu V. United Slates (1944), such prin- !
ciples may lie about "like a loaded
weapon ready for the hand of any author
ity that can bringforward a plausibleclaim '
ofanurgentneed." 1

Bruce Fein of Great Falls, Va., was
general counsel to the Federal Commu
nications Commission from 1983 to 1984 '
and associate deputy attorney general •
from 1981 to 1982. He ts ru}w a partner in \
Blaustein d Fein, specializing in advising ,
foreign governments in drafting constitu
tions. and a regular contributor lo Legal
Times.

based on no more than "majority senti
ments about the morality of homosexual
ity." If homosexual conduct can be pun
ished as a crime, a fortiori, it may serve as
a justiHcation for the lesser sanction of
military discharge under Article 125.

Even apart from moral issues. Article
125 seems constitutionally irreproachable.
Many military officers believe the policy
is important to ensure combat effective
ness. unit cohesion, and esprit de corps.
Others heatedly disagree that homosexuals
undermine (he military mission, and point
to empirical studies commissioned by the
Depar(men( of Defense to fortify their
view.

But the Supreme Court, upholding a
ban on the wearing of a yarmulke by an
Air Force psychologist, explained in
Goldman v. Weinberger (1986) that pro
fessional military judgment regarding
maners of discipline or esprit de corps is
constitutionally conclusive, even if based
on "mere ipse diiit with no support from
actual experience or a scientific study
in the record, jnd contradicted by expert
testimony."

U.S. District Judge Terry Hatter Jr. re
cently ignored the Goldman teaching in
Meinhold v. U.S. Department of Defense
(C D. Calif., Jan. 29. 1993). Judge Hatter
held the discharge of an acknowledged
homosexual to be unconstitutional in the
absence of empirical proof that homo
sexuality either interfered with job
performance or undermined the military
mission.

Article 125 Untarnished

In any event. Judge Hatter did not hold
Article 125 unconstitutional and seemed to
confine his ruling to homosexuals who
practice abstinence during their service.
He characterized the "key issue" in the
case as "whether the United States De
partment of Defense may ban. from the
armed forces of the United States, gays
and lesbians who do not engage in prohib
ited conduct."

Article 125 applies to sodomy com
mitted by any member of the armed
forces, even if Ihe sexual encounter is
voluntary and discreet. The Supreme
Court held in Solono v. United States
(1987) in overrulingO'Callahan k-. Parker
(1969) that the Uniform Code of Military
Justice applies to all conduct occurring
during military service, even absent proof
of "service connection.''

In the investigation of Article 125 vio
lations. military personnel may be com
pelled to disclose their transgressions
without violating the Fifth Amendment
privilege against self-incrimination. The
Supreme Court declared in Gardner v.
Broderick (1968) and in Murphy v. Wa
terfront Commission (1964) that public
employees who receive a grant of im
munity from state and federal criminal
prosecution may be required to reveal
adverse information that might justify
discharge.

Requiring such disclosures from homo
sexuals would not threaten federal crimi

nal punishment because the sattction for a
confession is merely the loss of a military
job. And. as Ihe Court mdicaled in Mur

phy. the discharged service member would
enjoy a Fifth Amendment right to prevent
a stale sodomy prosecution based on either
the evidence disclosed to the military or its
fruits.

In summary, if President Clinton sticks
to his stated position, he will have secured
rights of military service only for abstinent
homosexuals, which seems to fall far short
of popular understanding.

Confronted with the discrepancy, he
might liberalize the policy to prohib
it discharges based on homosexual con
duct absent substantial evidence that
combat effectiveness would otherwise be
jmpaired.

But such a unilateral gambit may well
be unconstitutional. Under Article II,
Section 3 of the Constitution, the president
is obliged to "take care that the laws be
faithfully executed." In 1974. the House
Judiciary Committee voted three articles
of impeachment against President Richard
Nixon for neglecting that obligation.

Anicle 125 is every bit as obligatory on
the president as arc the federal obscenity.

LINDLEY MORTGAGE

CORPORATION

ONE OF TOP TWENTY LENDERS IN WASHINGTON

METROPOLITAN AREA FROM 1989 • 1992

CLOSED FOUR OF LARGEST TEN LOANS

IN VA, MD&DC FOR 1992

• Purchase and Refinance loans to $3 million.
• No lncome~No Asset verification loans.

• Relocation loans at lower rates and points
plus 100% trailing spouse credit.

• Fixed Rate Loans.

• Adjustable Rate Loans.
• Cost of Funds, Libor and Prime based loans.
• No charge for pre-qualificatlons.
• Professional staff and knowledgeable

Loan Officers.

• Applications taken in your home or office.
• Flexible hours weekday evenings

and on weekends.

SPECIALIST IN CREATIVE MORTGAGE FINANCING
For current ratas, terms and conditions, call Dan LIndlsy or Richard Early:

LINDLEY MORTGAGE CORPORATION
12120 SUNSET HILLS ROAD, SUITE 150

RESTON, VIRGINIA 22090

(703) 318-7180



President Can Rescind Ban iii> iii» ano Ijise .'>iercoi)pc>.
The factual record thai the Defense

Department presented to the coun in de
fense of the ban wu, in Hatter's charac
terization, "sparse." in fact, three De
fense Department studies directly con
tradictedthe "military judgment" that the
ban's rationale is "not capable of being
determined authoritatively by scientiHc
means or proven studies."

Finally, supporters of the ban claim ihat
gays and lesbians should be excluded for
health reasons—gay men, because they
might become HiV-positive at some point
down the road, and lesbians, because we
don't like them on general principles.
Nonsense. Undercurrent law. anyonecan
be denied enlistment based on a wide
range of medical conditions, everything
from HIV 10arthritis, from fallen arches to
gonorrhea. That's a policy (hat makes
sense. But people should not be denied
enlislment bccause they minht develop a
medical condition down the road. Should
smokers be excluded? How about drink
ers? How about ethnic groups more sus
ceptible (o certain hereditary diseases? Il
seems to me that any healthy, qualified

the miiiury
The question, then, isone that the pre*,

idem artd the Congreu will also have to
face squarely andfairiy. without reference
to radio-talk-show williwawi or flrtt-
Tuesday-in-November jitten; Can we
continue to bar patriotic Americans from
serving in Ihe military based entirely on
who Ihey arc?

Members of Congress whooped and
hollered over our military's remarkable
success in Operation Deiert Storm.
Among the 200,000 soldiers who served
and fought were many gays arxl lesbians.
Some reserve units even directed that all
actions against gays and lesbians be sus
pended while Desen Storm was under
way. Which leaves us with another ques
tion to face, squarely and fairly: What
kind of policy is it ihat permits gays and
lesbians in ihe military during war, but
cashiers them in limesof peace? Another
question for my colleagues in ihe Con
gress to ponder.

Patricia Schroeder, a Democrat, rep
resents Colorado's 1st District in the
House of Representatives.
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psychiatrists were launching their own
I campaign to exclude homosexuals because

(hey were thought to exhibit "psycho-
pathological behavior.''

What a stark irony—stateside psy-
chiatriNiK were moving to ban gays while
•he gays ihemselvct were over>ea.s fight
ing for their country's future. What is little
understood about the evolution of the ban
is that although the policy was initiated in
the 1940s, It was only recently ihat the
military sought to ferret out gay in
dividuals based on their status, rather than
their conduct. Jn 1982 and 1986. President
Ronald Reagan's secretary of defense.
Caspar Weinberger, ivsued Department of
Defense Directives 1332.14 and 1332.30.
which targeted individujis rather than
Iheir conduct. Kor the first time in U S.
hislory. the locus shillcd from homo
sexual acts to status.

President Clinton's executive order
would simply rcscmd Weinberger's direc
tives. shifting the focus bacC to conduct.
Homosexual and heterosexual acts that are
dellned as sexual misconduct would still
be subject to discipline.

The president has the authority under
Article 11. Section 2 of the Constitution to
use the stroke of his pen to eliminate
Weinberger's edict, bui congressional
supponers of the ban cite Article I. Sec-
lion 8 of the Constitulion as an invitation
to iheir own political maneuvers. I. for
one. welcome the sudden congressional
interest in an imponant miliiary person
nel issue that has been all but ignored
by the Congress. Maybe ihey will learn
something.

The range of interest among my col
leagues varies from .sincere inquiry to
hypocriiicjl posiurin);. Hou.se Minority
WhipNewt Gingrich of Georgia, who (old
reporters iu>d constituenis only a year ago
that he did not "see any reason to expel
somebody from the military for purely
private behavior ihdt's sexual." now ral
lies his party faithful to make the ban
statutory through amendments to defense
appropriations and aulhorization bills.

Why the change of bean? Gays in the
military, according to Gingrich, make a
fine polilical "gift" to help whatwasonce
the pany of Lincoln reclaim ihe Hou.se and
Senaie.

I. too. will move to legislate the
ban—out of existence—by reintroducmg
the Military Freedom Act. H.R. 5208,
which will eliminate Ihe ban withoui
changing sexual misconduct guidelines. I
spon.sored the same bill in the last Con
gress. and it garnered 79 co-sponsors.

' ThreeSpeciousArguments
Opponents of gays and lesbians in the

military have coalesced around thive ar
guments. First, they argue that the ban
cannot be rescinded without congressional
repeal of Article 125 of the Uniform Code
of Miliiary Justice, which prohibits sod
omy. False. The Reagan-«ra directives
ban sexual orientation, not sexual con
duct. The directivescan easily be repealed
without touching the military code. More
over, maybe the Congress ought lo lake a
look at Article 125 because it prohibits a
variety of sexual activities routinely in
dulged in by men and women, married and
single, rcgardlesj) of sexual oneniation. in
my view. Article 125 ought to be re
pealed. The federal govemmeni should
stay out of American bedrooms, military
orcivilian, if Congress wants to debate the
issue, be my guest.

Second, supporters of the ban argue that
we—the president. Congress, and the
courts—should somehow defer to the mil
itary expens on the issue of gays in the
miliiary. Why should we? We are duty-
bound 10study the issue (which would in
clude. I hope, reading the Constitution)

I ind arrive at our own conclusions.
The federal courts arcbeginning to take

up dieir duty and have found the expens
lacking. The U S, Court of Appeals for
the 9th Circuit ruled last year in Pruiti k".
Cheney that the military must prove (hat
its policy haa a rational basis and is not
limply based on the "prejudice of others
tgainit homosexuals themselves." On
Jan. 28, 1993, inMeinhotd v. Cheney, the
U.S. DistrictCoun for the CentralDistrict
of California permanently enjoined ihe
Defense Department from "dischargmg or
denying enlistment toany person based on
sexual orientation in the absence of sexual
misconduct which interferes with the mil
itary mission." Citing the Defense De
partment's own reports, U.S. District
Judge Terry Halter Jr. ruled, "Gays and
lesbians have served and continue lo
serve, the United States military with
honor, pride, digniiy, and loyally, The
Department of Defense'sjustificationsfor
its policy banning gays and lesbians from

The Freeijom Forum

announces the ,

The Freedom Fonjm honors two history-making Supreme Court Justices.
The Honorable William J, Brennan. Jr. (retired) and

The late Honorable Thurgood Marshall
with theFree Spirit Award in recognition of their extraordinary achievement

in promoting the values of free press, free speech and free spint.
This IS The Freedom Forum's highest honor

and is accompanied by an award of $100,000 to each.

•|( there is a bedrockpnnciple
underiyirig ihe First Amendment.
it IS that the Govemmeni
may not prohibil Ihe expression
ol an idea simply because society
finds the idea iisell oHensive
or disagreeable.'

—Supreme CounJuMc* WAamj. Brennan. Jr.,

"If IheFirst Amendment meansanything,
it means that a state has no t^usiness
tellinga man. sitting alone in
hisownhouse, whatbookshe may
fead or what filmshe may waich.
Ourwhole constitutional heritage rebels
ai Ihe thought ol giving govemmeni the
power 10 control men's minds.*

—Supieme Counjusice Thurgooc Marsnan
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